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Richard Blincoe, permittee of the Valley Wells Allotment, Mark and
Mike Blair, permittees of the Lazy Daisy Allotment, and Rem Remper, per-
mittee of the Horsethief Springs Allotment, have filed notices of appeal
and petitions for stay of the final grazing decisicons issued by the
Needles Field Office, Bureau of Land Management (BLM), on September 7,
2001. The Board docketed the petitions for stay as IBLA 2001-389 through
IBLA 2001-391, respectively. Dave Fisher, permittee of the Ord Mountain
Allotment, Tom and Jearme Wetterman, permittess of the Cronese Lake arxd
Cady Mountain Allotments, Cathy Smith, permittee of the Harper Lake Allot-
ment, and William Mitchell, permittee of the Rattlesnake Canyon Allotment
have filed notices of appeal and petitions for stay of the final grazing
decisions issued by the Barsteow Field Office, BIM, an September 7, 2001.
The Board docketed the petitians for stay as IBLA 2001-392 through IBLA
2001-394, and IRLA 2001-407, respectively. Also, the County of San
Bernardino (County) has filed appeals and petitioms for stay of each of
the above decisicns. The Board has docketed the County's petitions for
stay as IBl2 2001-395 and IBLA 2002-17 through IBIA 2002-22, respectively.

Each decisien, effective immediately, wmodifies the terms and condi-
tions of grazing permits covering cne or more allotments in the California
Desert Conservation Area ((DCA), modifies the way livestock use the allot-
ments to protect the desert tortoise and its habitat, establishes the
pericd for the modification, and sets parameters for livestock use. Each
decisian exeludes cattle from grazing on designated porticons of the allot-
ments from Maxch 1 to June 15 arnd from Septeniber 7 to November 7. More-
ovaer, each decision provides that if during the seascmal exclusion pericds
cattle are found in the exclusion areas, the affected permittee shall have
48 hours after notification from BIM Co remove them, and if they are not
removed, a trespass action will be initiated according to 43 CFR
4150.2(a) (b) .

The Septamber 7, 2001, decisions wirrored, in content and effect,
prior grazing decisioms issued by EIM on May 15, 2001. The May 15 grazing
decisions were issued to all of the above-named permittees, including one
to Dave Thernton, transferee applicant for the Valley Wells Allotment from
Blincoce. The tamporary nodifications imposed by the grazing decisions had
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been analyzed by BIM as par- of the Proposed Action in Envirormental
Assessment (EA) No. CA-610-01-02, s:.gned on behalf of the Califomuia Desexrt
District Manager cn April 9, 2001, and in a subsequent Decisicn Record for
that EA issued an May 15, 2001. The Decisicn Record approved the Proposed
Acticn.

The FA and Decision Record, upon which the decisions were based, were
prepared pursuant to negotiated settlement agreements in Center for Biolo-
gical Diversity v, Buresu of Iand Management, No. C 00-~00927 WHA (N.D.Ca.
Mar. 16, 2000}, 1/ The third settlement agreement (Stipulation 3), pro-
vided for the seascnal exclusicn of cattle from a portion of public lands ;
identified as desert tortoise habitat within each of 11 grazing allotments, !
including the cones at issue, from March 1 to June 15, and from Septenber 7 ‘
to November 7. Stlpulatlon 3 specifies the acreage of desert tortoise |
habitat to be included in each exclusion, but not the precise locaticmn. \
Because cattle remained in the seasonal exclusion areas beyend March 1, !
2001, the Cemter filed in March 2001 a moticon with the Federal District
Court to find BIM in contempt of court. To resolve the matter, Amn R.
Klee, Counselor to Secretary Gail E. Norton, submitred a plan for bringing
BIM inte campliance w::.th the settlement agreements. That plan contenplated
issuance of final grazing decisions to implement the livestock grazing
terms of the settlement agreements. 2/

The abcve-nsrred grazmg permittees filed appeals from the May 15,
2001, grazing decisions. In accordance with the plan submitted to the
Court by Ms. Klee, by wencrandum dated June 15, 2001, Secretary Neortan
assumed jurisdiction of these appeals and assigned them to Administrative
Law Judge Harvey C. Sweitzer for the rendering of a final, written deci-
sion on her behalf, including the authority to decide ary request for a
stay filed pursuant to 43 CFR 4.21. She directed Judge Sweitzer to issue
his decision by August 24, 2001, declaring that his decision would con-
stitute final agency acticon.

Upon canducting a 13-day hearing, Judge Sweitzer issued his 103-page
gpinion cn August 24, 2001, which by the terms of Secretary Norton's
June 15, 2001, memorandum is final for the Department. Judge Sweitzer
reached the following conclusions:

1/ The history of the Center For Biological Diversity litigation and how
it led to the current gppeals is more fully described in Administrative
Taw Judge Harvey C. Sweitzer's decision at pages 10 through 19.

2/ The grazing decisions, which BIM issued on May 15, 2001, would
temporar:.ly modify the terms and conditions of the affected grazing per-
mits until BIM completres "formal consultation" pursuant to section 7 of
the Endangered Species Act (ESA), 16 U.S.C. § 1536(a) (2) (1998), regaxrding
the effects of the CDCA Plan of 1980, as amended, on varicus endangered
and threatened species, including the desert tortoise, and until BIM inple-
ments the terms and coxditiens of a Blological Opinion pursuant to the
"formal consultation.”
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(1) The EA and Decisicn Record are legally sufficient under
NEPA [National Envirormental Policy Acot];

(2) The final grazing decisions are not arbitrary and capri-
cious, are not an abuse of discretion, are supported upan a
rational basis, and are otherwise in accordance with the law,
except as provided in conclusion (4) below;

(3) The final grazing decisions are consistent with section 7
of the ESA [Endangered Species Act]; and

(4} RIM conrplied with the grazing regulations when it issued
the final grazing decisions, except that BIM failed to camply
with the requirsment of consultation, cooperaticn, and coordi-
nation with the affected permittees and therefore the final
grazing decisions are hereby set aside and the matters remanded
to BIM for further action consistent with this Decision.

(ALT Decisicn at 103}.

On September 7, 2001, BIM issued the decisions on remand which are
at issue in this proceeding. This Board's jurisdiction is limited to
whethey the petitions for stay of the September 7 decisions, filed by the
appellanrs, should be granted or denied. See 43 CFR 4160.4; 43 CFR 4.21.
Under the relevant appeal regulation, ! [alny person whose interest is
adversely affected by a final decision of the authorized officer may
appeal the decision for the purpose of a hearing before an administrative
law judge." 43 CFR 4160.4. A peried of 30 days fram receipt of the final
decision is allowed for filing a notice of appeal and petition for stay
of the decision pending a final determination on appeal. 43 CFR 4160.3(c).
Stay petitions are govermed by the regulaticns at 43 CFR 4.21. A stay
petition shall be granted or denied by the relevant appeals board, i.e.,
the Board of Land Arpeals. 43 CFR ¢.21(b) (4). Thus, the extent of this
Board's analysis is confined to whether the petitions for stay of BIM's
September 7 decisions should be granted or denied.

The standards for adjudicating a petition for stay mandate consider-
ation of the relative harm to the parties if the stay is granted or dendied,
the likelihood that appellants will prevail on the merits, the likelihood
of immediate and irreparable harm if the stay is not granted, and whether
granting the stay is in the public interest. 43 (FR 4.21(b). These fac-
tors have long been recognized and applied by the Courts, g.g., Blacid Qil
Co. v, United States Depavtment of the Interjor, 491 F. Supp. 895 (N.D.
Tex. 1980), and this Board, e.g., Marathon Qil Co,, 90 IELA 236, 93 I.D. 6
(1986) . Appellants reqguesting a stay have the burden of proof to demen-
strate that a stay shouwld be granted. 43 CFR 4.21(b) (2).

In its "Opposition to Petitions for Stay" (Oppositicn), BIM contends
that "Appellants raise exactly the same arguments raised in the original
proceeding heard by Judge Sweitzer," and that "the cnly issue to be
addressed in this appeal, 2nd the only issues upon which Appellants may
request a stay, relate tc OCC [consultation, cooperation, and coodination],
and imminent danger to torrtoise and its habitat from contimued grazing.
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(Cpposition at 4) . BIM states that the arguments offered by appellants in
support of their petitions for stay were addressed at the hearing and
decided by Judge Sweitzer in his August 24, 2001, decisicn. BIM asserts
that the cnly issue "appropriate for discu.ssion in these current appeals
is the issue of CCC, whether the BIM's additional efforts comstitute
reasonable CCC, and whether the BIM was justified in issuing irmediately
effective grazing decisions." Id. at 6. BRIM states that as to the other
issues raised by appellants, "Judge Sweitzer has ruled, and his decision
is final for the Department." Id. at 3-4.

Given that Secretary Norton declared that Judge Swaitzer's decisions
would constitute final agericy action, and given that he ruled, as discussed
fully below, that BEIM's issuance of the May 15, 2001, decisions conplied
with applicable statutes and regulations, except for the CCC requirement,
we agree that the issue on appeal is whether RIM camplied, prior to the
issuance of the Septeniber 7 decisions, with the requirement of CCC. See
43 CFR 4110.3-3, 4130.3-3, and 4100.0-5. The merits of the appeals filed
by the permittees and the County are pending before Judge Sweitzer, who
will determine whether BIM complied with the COC requirement. Our review
is limited to whether appellants have satisfied the standards for a stay
get forth at 43 CFR 4.21.

We will proceed with a review of Judge Sweitzer's copinicn as it
relates to BIM's failure to engage in meaningful CCC in developing and
issuing its May 15, 2001, decisions. As Judge Sweitzer notes, the grazing
regllatlcns reqtnre BIM to engage in CCC with the affected permittee oxr
lessee prior to issumce of a proposed decigion. See 43 CFR 4110.3-3,

. : ination weans. interaction
for the pu:pose of c:bt:a.nmng adv:l.ce, or exchang:.ng opinicns on issues,
plans, or menagement action." 43 CFR 4110.0-5.

Judge Sweitzer makes c¢lear that under the regulations BIM was obli-
gated to provide the grazing permittees the cpportunity to part:.c:.patn in
developing the EA upon which the May 15 decisians were based

Each of the Appellants, except for Mr. Thormton, testi-
fied that BIM did not provide him or her with the opportimity
to assist in develcping altermatives in the ER, and most alsc
stated that BIM never asked for, nor solicited his or her
opinicans, suggestions, concerms, coments, or involvement in
ary mermer., * * * Mr, Thormton testified that he was asked to
suggest alternatives, that he suggested a different grazing
scheme (which he did not identify in his testimany), and that
EIM persamel did not sericusly consider it but merely
responded that it couldn't be done (Tr. 520-21).

RIM's own evidence shows that its contacts with the
affected permittees prior to issuance of the proposed deci-
gions were limited. BRernice McProud, the Rangeland Management
Specialist for the Needles Field Office, whose respomsibilities
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included consultation with Appeliants, handled meost of the
commurications for that coffice.

_ Prior to issuance of the proposed decisicns she had no
discussions with Appellants regarding the econcmic impacts of
. the Proposed Acticn on their cattle operations, such as the
costs likely to be incurred, or the ability of Appellants to
assimilate their cperations to the proposed changes and keep
them viable (Tr. 3061, 3063). Rather, she sinply spelled cut

generally the changes being contemplated (Tr. 3063).
(ALT Decision at 97-98).

Judge Sweitzer proceeds to catalog the severzl telephone calls
Ms. McProud made to certain of the permittees, including Ron Kenper,
lessee for the Horsethief Springs Allotment, Mike Blair, lessee for the
Lazy Daisy Allotment, Richard Blincoe, permittee for the Valley Wells
Allotment, as well as her efforts, both successful and unsuccessful, to
meet with them. Id. at 98-93. He also describes the "mmercus contacts
and discussicns" Molly EBrady, the Nesdles Field Office Manager, had with
Ront Kenper, lessee for the Horsethief Springs Allotment, and with Dave
Thornton, the transfer applicant for the Valley Wells Allotment. Id. at
98. TIn addition, in response to Dave Thomton's request, Molly Brady,
CGary Sharpe, and Ms. McProud wet with him to discuss, inter alia, the
Center's lawsuit and how it would affect the Valley Wells Allotment., Id.

As ro the Barstow Field Office's efforts to commumnicate with the
permittees, Judge Sweitzer stated:

Canmumications between the Barstow Field Office persormel
and Appellants within its jurisdiction were even more limited.
The BIM Rangeland Management Specialist for the Barstow Field
Office, Anthomy Chavez, had minimal contact with the permittees
prior to issuance of the proposed declsions., He acknowledged
that he had no discussions with Appellants regarding the econo-
mic impacts of the Proposed Action on their cattle operatioms,
the EA alternatives, the acreage or location of the seasonal
exclusion areas, the seasanal exclusion periods, or the caps on
grazing use (Tr. 2866, 2869, 2881, 2855, 2939).

(ALJ Decision at 99).

Again, Judge Sweitzer describes numerocus cammurnications, attempted
and actual, between BIM perscrmel and the permittees, including several
phone conversatians between Mr. Chavez and Cathey Smith, wessages
Mr. Chavez left with William Mitchell and several phome conversaticns with
his fiancee, Julie Austin., He further describes the evidence as to the
following cormmunications: District Manager Tim Salt's invitaticn to Karen
Budd-Falen, after a Federal Court hearing on Jamuary 26, 2001, to propose
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altermatives at the proposed decision stage, and his impressicn that Appel-
lants were not interested in discussing or pursuing alternatives (Tr. 1759-
61) Mr. Salt's offer to Ron Kemwper, upon issuance of the prcposed deci-
sions, that he and other lessees offer altermatives to the specific terms
of the settlement agreement, and Mr. Kemper's statement that the permittees
had no intenticn to offer altermatives and that they would settle the
matter in court (Ex. DT1); the telephone canversation initiated by

Mr. Kemper, in which he declined an offer from Mr. Morgan, the Rangeland
Management Specialist, to work with BIM to create alternative exclusien
area boundaries for the Horseshoe Springs Allotment. (Decisicn at 100-01).

Despite the communications between EIM persommel ard the permittees
or their attormey ocutlined above, Judge Sweitzer's review of the evidence
led him to conclude that the efforts fell far short of campliance with the

OCC requirement:

In summary, the prepcnderance of the evidence shows -
that BIM did not camply, or even substantially conply, with
its ducy to consult, coordinate, and cooperate with the
Appellants, except with respect to Mr. Thorntem. BIM
perscomnel had only limited contact with the Appellants prior
to the proposed decision and the substance of those contacts
fails to indicate that BIM "interact[ed] for the purpese of
abtaining evidence, or exchanging opinions on issues, plans,
or management action." 43 CFR § 4100.0-5. With two excep-
tions, there is little or no evidence that BIM persamel
sought the Appellants' advice or exchanged opinions. Rather,
they merely informed some of the Appellants ag to what was
happening or going to happen, or as to the cpportunity to-
provide input after the decisions were issued,

The two excepticns are the contacts with Mr. Thommton
and Mr, Kemper. While the commmications with Mr. Kenper
were more substantial than with most of the Appellants, they
did not amount to sericus exchanges of advice and opinions.
Mr. Xemper twice rebuffed invitations to offer altermatives, .
but there is no evidence that these rebuffs were conmmicated
to Ms. McProud, who was responsible for consulting with him.
When Ms. McProud was teold by Mr. Morgen of Mr. Kemper's dis-
satisfaction with the exclusion area boundaries, she did not
attempt to contact him regarding his dissatisfaction. A good
faith effort to consult requires nore.

{Decision at 101; emphasis in original).

Having concluded that BIM perscarmel had failed to adecuately consult
with the permittees pursuant to 43 CFR 4100.0-5, Judge Sweitzer then
addressed the quest:.cn of "what relief, if any, is appropriate for the
Ffailure to consult in light of * * * Board precedents." (Decisiom at 102) .
He then reviewed the Board's decisions in Rudnick v. Buresy of Land
Mapagement, 93 IBLA 89 (1988), and Jobn I, Falen, 148 IBLA 347 (1999).

&
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In Rudnick v, BIM, supra, Marcus Rudmick appealed BIM's failure to
foliow the regulatory requirement to issue a proposed decision and allow
for a 15-day protest pericd pricr to issuance of a final decision awarding
a grazing lease to John Bidart., Rudnick held the previcus expiring lease
and Bidart cwned lands contiguous to the lease. BIM concluded that appel-
lant did not have priority for the new lease, even though he held the
expiring lease. Rudnick argued that BIM's failure to allow a 15-day pro-
test pericd denied him the opportunity to comply with the regulatory
requirement of coantrol of comtiguous lands under 43 CFR 4160.1-1. This
Board agreed with Administrative Law Judge Kendall Clark that BIM's failure
to provide the 15-day protest pericd rendered the decision voidable, but
that "unless some reason ¢an be advanced to void a voidable decision, it
will be upheld." 93 IBLA at 96. Bacause Rudnick failed to cbtain an adja-
cent private lease until over two months after BIM's decision, the Board
agreed that the procedural ervor was not prejudicial and that a remand
would serve no purpose. Id.

In Jobn L, Falen, guprad, which Judge Sweitzer found to be "more
similar to the present case," the Board held, inter alia, thar BIM failed
to consult with a grazing permittes with regard to placement and design
of a fence prior to issuing a decision assigning fence maintenznce
respensibilities to the permittee. The Board agreed with the perxmittee
that the decisicn requiring the permittee to maintain the fence had been
inposed without either coordination er consultation with Falen, despite
the provisians of 43 CFR 4120.3-2, 4120.3-4, or 4130.6-3. The Board
stated that "[t]lhere has been no showing that circumstances precluded con-
sultation and coordinaticn, before constructicn, with the permittee con-
cerming the Washourn Cresk fence, when, in other cases such as the Crowley
Creek fence, that coordination was effected with the permittee." 149 IELA
at 353. Thus, the Board ruled that BIM's assignment of responsibility for
maintaining the fence "without consultation or coordination with Appellant,
and the 1996 decisicn of the Administrative Law Judge affirming that
assigmment, was improper." Id. Accordingly, the Board set aside the ALT's
decision and remended the watter to BIM for consideration of the proper
placement and design of the fence after comsultation with Appellant.

Judge Sweitzer found the present case "troubling because Appellants
have presented no direct evidence, such as suggested alternative locations
for the seasonal exclusion areas, to show that a remand would serve a uge-
Eul purpose," as the Board had found in Johm I, Falen, supra. (Decision at
102). EHe noted, "[c]ln the other hand, the facts are not as they were in
Rudnick, where there was no possibility of a different cutcome." Id.
Further, he recogniized that because the permittees were not allowed to
intervene in the Ceptey for Biological Diversity litigation, “they were
effect:.vely foreclosed from the negotlating process by which the acticns
in the stipulations were formilated," and "that the cpportunity for subse-
quent participation in defining the acticms to be taken was very limited,
as a practical matter, because of the need to renegotiate most refinements
or altematives." Id. at 103.
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Judge Sweitzer stated:

A final consideration tips the balance in favor of
remanding this matter to BIM. That consideration is the
inmportance the Board has placed upen a grazier's or other
public land user's participation in the act of defining the
Federal action being proposed and in the act of gathering the
best available data. See, e.g., Blake v, BIM, 145 IBLA 154,
164-66 (19%98).

(ALT Decisicn at 103, footnote cmitted). Judge Sweitzer emumnciated the
standard by which BIM's efforts to consult and coordinate with the permit-
tees herein must be evaluated: "Appellants should be afforded a real '
opportimity to cantribute information and shape the acticns to be taken
for the mutual benefit of all parties and the affected resmirces." (ALT
Decisicon at 103). As to whether the appellants were afforded such a real
opportunity is a matter of sharp debate between the parties to this matter.

Gn August 31, 2001, BIM sent a letter to each of the permittees, as
wall as the Coamty, inviting them to "participate in a cemsultation,
cogperation, and coordination workshop regarding implementation of the
court-approved Settlement Stipulations at issue in this matter." (aBug. 31,
2001, letrters). The workshop was scheduled for Septenber €-7, 2001. BIM
stated that the purpose of the workshop was to seek appellants’ "advice
and exchange views an relevant issues and proposed management actions rele-
vant" to the final grazing decisicns. BIM advised that after fulfilling
the requirements for CCC, "it is the BIM's intent to issue revised grazing
decisions." Id. The workshop was to include all the permittees and the
County, as well as menbers of the interested public.

Appellants complain that they were "never given an opportunity to
meet with BIM individually or with the affected permittees in a time con-
venient to [their] schedule." (Petitions for Stay at 7-8). 3/ “Rather,"
appellants assert, "the BIM sinply requested [their] presence at the work-
shop on Septenber 6 & 7, 2001." Id, They maintain that it is clear that
the EIM intended to engage in CCC "with members of the interested public
regardless of whether or mot [appellants were] able to attend the meeting
persanally, or sble to provide written comments prior to the meeting. "
They argue that because they received less than ane week's notice of the
workshop, they were not given an adequate opportunity to attend. They
State that they were "never afforded a xeal gpportunity to comtribute
informetion or shape any future actions concerning management of the
public lapds." Id. at 9. They conclude that because they wers unzble to
attend the workshop on such short notice, they were not afforded any rea-
scarable opportunity for CCC. Appellants emphasize that despite the total

3/ Since the petitions for stay are basically identical regarding the
argument that BIM failed to meet the OCC requirement, and the cuoted
material appears generally on the same pages of each of the petitions,
cites to such material will be to "Petitions for Stay."
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lack of CCC with them, BIM issued its decigions on September 7, effective
imrediately. They carplain that the final grazing decisions require them
to immediately comply with the BIM's original May 1S, 2001, decision, and
imediately remove their llvestock from the seasonal exclusicr areas in
the allotments.

In respanse, BIM, through counsel, contends that its efforts at OCC
with appellants were reasonable in light of the "impertance of the fall
closure (begimning September 7) to desert tortoise as docurented at the
recent hearing, " and because of the evidence that "cortirmed grazing posed
an immediate threat of s:.gm.flcant damage to the tortoise and its habicat."
(Opposition at 2). BIM contimues:

- As such, the Bureau was required to undertake consultation,
or a reascnable attenpt at consultation, with the permittees
and others prior to issuance of immediately effective grazing
decisions. The Bureau irwvited each, Appellant, and counsel,
as well as the County (an intervenor in the previocus hearings),
to a OCC workshop to be held on Septarber 6, and 7, 2001, in
Barstow, California (Attachments 2-13). For reasons not fully
explained, none of the Appellants attended the workshop
(Attachment 14, 15). None of the Appellants participated in
a conference call offered to Appellants through their comsel,
nor did any Aprellant submit any written documentation evi-
dencing their concerns with the restrictions identified in the
May 15, 2001, final grazing decisions. Because of the impor-
tanca of the seasonal ¢losure begimming Septetber 7 to the
desert tortoise, the Bureau issued final grazing decisions,
effective immediately on Sept:arber 7, 2001, to each Appellant/
alloctee.

Id, at 2-3.

BLM d:.sagrees with appellants' contention that it failed to comply
with the grazing regulations respecting CCC. BIM states that it afforded
the appellants and the County the opportunity to meet with BIM, or to
submit written documentation to BLM in advance of the issuance of the
September 7 grazing decisions. In flat contradiction to appellants’ asser-
tion that BIM failed to contact the permittees individually, BIM states
that it "contacted each aml every permittee, at least cnce, and in many
instances, several times," as evidenced by the additicmal OCC described in
the individual decisians, "and through counsel, contacted Appellants coun-
sel (Attachments 12, 13) in attempts to schedule CCC.* I4, at 7. In sum-
mary, BIM states that "[njone of the Appellants submitted documantation,
nor did they attend the meetings, nor did they participate in a conference
call. This was based upcn their choice, and not upon the lack of avail-
ability of the BLM." Id.

BIM emphasizes that the Septenber 7 decisions were issued pursuant
to 43 CFR 4110-.3-3(b), a5 opposed to section 4110.3-3(a). Subsection (a)
relates to the issuance of proposed grazing decisions followed by final
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grazing decisions, as was the situation with the final decisicns issued by
BLM cn May 15, 2001. However, BIM notes, because "subsection (b) relates ,
to situations where action must be taken quickly," the requirement for CCC i
ndiffers batween the subsections." Subsection (b) provides: :

When the aurhorized officer determings that + * *
contimied grazing use poses an imminent likelihood of
significant resource damage, after consultation with, or

with affected permitrtees
or lessees, the interested public, and the State * * *
the authorized officer shall close allotments or portions
of allotments fo grazing * * ¥ or mod:.fy authorized
grazing use notwithstanding the provisions of paragraph
(2) of this secticn. Notices of closure and decisicns
modification of authorized grazing use may be
issued as final decisions effective upcon issuance or an
the date specified in the decisiocn. Such decisions shall
- remain in effect pending the decision an amppeal unless a ‘
stay is granted by the Office of Hearings and Appeals in
accordance with 43 CFR 4.21.

43 CFR 4110.3-3(b) (emphasis added Ly EIM). 3

BIM maintains that "the importance of the fall closures, " which
begins on Septeawber 7 in accordance with the Court approved Stipulation 3,
"'necessitated the issuance of itrmediately effective grazing decisions."

(Opposition at 7). BIM claims that it made a reascnable attempt to meet
with all permittees (and the County) prior to the fall deadline, and that
nane of the avenues of attempted consultation were pursued. As to the
arqument that the appellants had "insufficient time to prepare for «C,"
BIM responds that "these are the same permittees (and County) that partici-
pated in the previocus hearing and there raised the same arguments. "

Id. at 8.

In evalusting the petitions for stay, we agree with camsel for
BIM that "the only issues upon which Appellants may request a stay, relate
to CCC, and imminent damage to torto:.se and its habitat from comtimmed
grazing." (Opposition at 4). Agein, in remanding the May 15, 2001, deci-
sians to BLM, Judge Sweitzer contemplated that BIM would afford the permit-
tees a "real opportunity to contribute information and shape the actions to
be taken for the mutual benefit of all parties and the affected resources."
(Decision at 103).

We have considered the conpeting arguments as to whether the permit-
tees have met their burden of proof that the stays should be granted under
43 CEFR 4.21(b). We are mindful that the history of these cases, including

the fact that the series of settlement agrsmements reached during the
litigation, particularly Stipulation 3,

Citizens for Bjological Diversity
dictates the course of BIM's acticn to a great degree. However, we are
also cognizant, as was Judge Sweitzer, of the importance placed upon CCC by

10
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this Department. Whether BIM's September 7 decisions were issued following
meaningful QX is at the heart of this dispute.

Based upon our review of the record, partieunlarly the confllcting
arguments cutlined above, wa camot determine whether BIM afforded appel-
lants a real cpporttma.ty to contribure information and shape the actions
leading to the issuance of the September 7 decisicms. Since Judge Sweitzer
lsreunIEdtcconductaheaxmgtoresolvetheappeals over which he has
jurisdiction, i.a., to determine whether BIM met the CCC requirement, we
deem it appropriate to grant the petitions for stay pending his ruling on

* the merits of whether BIM afforded perrm.ttees the "real cpportunity’ to
participate which he conterplated.

Therefore, pursuant to the authority delegated to the Board of Land
Appeals by the Secretary of the Intericr, 43 CFR 4.1, the pet:.t:.ons for
stay are granted pending Judge Sweitzer's ruling on the merits of whethar

BIM carplied with his decision and applicable law, as discussed herein, in

its OCC efforts.
gan‘es F. Raberts

Administrative Judge
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